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7-3-1

BANKS

CHAPTER 3

BANKS
Sunset Act. -

Section 63-55-7 provides that Title 7 terminates
Section
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Bad debts.
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Repealed.
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Repealed.
Board of directors to manage business - Residency of directors.
Oath of bank directors.
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records - Records as to a particular customer.

of chapter.

This chapter applies to all banks organized under the laws of this state, to
all other banks doing business in this state as permitted by the laws and
Constitution of the United States, and to all persons conducting banking
business in this state except as provided in Chapter 1.
History: C. 1953, 7-3-1, enacted by L.
1981, ch. 16, § 4.
Repeals and Enactments. - Laws 1981,
ch. 16, § 1 repealed former §§ 7-3-1 to 7-3-44,
7-3-46, 7-3-50, 7-3-51 and 7-3-53 to 7-3-63, relating to regulation of banks and banking.
Laws 1981, ch. 16, § 4 enacted present

§§ 7-3-1 to 7-3-39. Former §§ 7-3-45 and
7-3-47 had been repealed by Laws 1975, ch.
150, § 1. Former §§ 7-3-48, 7-3-49, 7-3-52,
7-3-64 and 7-3-65 had been repealed by Laws
1965, ch. 154, § 10-102. For provisions of former sections, see Replacement Volume lB
(1971 Edition).
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FINANCIAL INSTITUTIONS
COLLATERAL REFERENCES

C.J.S. - 9 C.J.S. Banks and Banking§ 6.
A.L.R. - Bank's liability for breach of implied contract of good faith and fair dealing, 55
A.L.R.4th 1026.

Key Numbers. - Banks and Banking

7-3-2. Restrictions on conduct of banking business
bank holding companies.

,,.

,,,,

e,,

4.

and

(1) The establishment or operation in this state of private or partnership
banks is expressly prohibited.
(2) Except as authorized by Chapter 19, Title 7, § 7-1-702, or as specifically
authorized by the laws of the United States by language to that effect and not
merely by implication:
(a) No corporation or other business entity organized other than under
the laws of this state may establish or maintain an office or other place of
business in this state at which banking business is conducted.
(b) No corporation or other business entity organized other than under
the laws of this state may conduct a banking business in this state unless
it complies with all laws of this state relating to banks, to the conduct of a
banking business, and to foreign corporations or other business entities.
(c) The prohibitions of Subsections (2)(a) and (2)(b) do not apply: (i) to a
national banking association whose operations are principally conducted
in this state and is not a subsidiary of a depository institution holding
company whose operations are principally conducted outside this state; or
(ii) to a national banking association whose operations are principally
conducted in this state which was controlled by a depository institution
holding company whose operations are principally conducted outside this
state as of December 31, 1984.
(d) No bank holding company whose subsidiary bank operations are
principally conducted outside this state may: (i) establish an office in this
state at which a banking business is conducted, (ii) acquire, directly or
indirectly, control of all or substantially all of the assets of, (iii) merge
with, or (iv) assume the deposit liabilities of a bank or bank holding
company whose operations are principally conducted in this state.
History: C. 1953, 7-3-2, enacted by L.
1981, ch. 16, § 4; L. 1983, ch. 8, § 51; 1984
(2nd S.S.), ch. 5, § 12; 1985, ch. 244, § 9.
Amendment Notes. - The 1983 amendment deleted "The following general restrictions are imposed on the conduct of a banking
business in the state" at the beginning of the
section; deleted "Except as provided in chapter
l" at the beginning of Subsections (2) and (3);
substituted "banking business is conducted" at
the end of the first sentence of Subsection (2)
for "deposits are received or checks paid"; inserted "The prohibition of' at the beginning of
the second sentence of Subsection (2); substituted "Except as provided in Subsection (5)" in
Subsection (4) for "Unless permitted by federal
statute or by regulation, rule, order, or administrative interpretation of the Federal Reserve
Board or other applicable federal agency"; sub-

stituted "the business of banking is conducted"
in the first sentence of Subsection (4) for "deposits are received, checks paid, or money
lent"; added Subsection (5); and made minor
changes in phraseology and punctuation.
The 1984 (2nd S.S.) amendment inserted
"Except as authorized by Chapter 19, Title 7,
§ 7-1-702, or federal law" in Subsection (2); redesignated former Subsections (2) and (3) as
Subsections (2)(a) and (2)(b); and substituted
Subsections (2)(c) for former Subsections (4)
and (5), which restricted bank holding companies acquiring or operating banks in the state.
The 1985 amendment substituted the final
clause of Subsection (2) for "or federal law";
deleted the second sentence of Subsection (2)(a)
which read, "The prohibition of this subsection
does not apply to a national banking association having its principal place of business in
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this state"; deleted the second sentence of Subsection (2)(b) which read, "This subsection does
not apply to a national banking association
having its principal place of business in this
state"; added Subsection (2)(c); redesignated
former Subsection (2)(c) as Subsection (2)(d);

deleted "or maintain" after "establish" in Subsection (2)(d); and substituted "whose operations are principally conducted" for "whose
principal place of business is" in Subsection
(2)(d).

COLLATERAL REFERENCES

Am. Jur. 2d. - 10 Am. Jur. 2d Banks§§ 9,
13.
C.J.S. - 9 C.J.S. Banks and Banking§§ 6,
37.

7-3-3.

"Banking business"

Key Numbers. - Banks and Banking ~ 4,
18.

defined.

(1) Any person which is authorized under the laws of this state, another
state, the United States, the District of Columbia or any territory of the
United States to offer transaction accounts to the public and to make consumer and commercial loans or which accepts deposits insured by the Federal
Deposit Insurance Corporation or any successor thereto is considered to be
conducting a banking business and is a bank subject to the provisions of this
title applicable to banks; provided, however, that no person authorized to
conduct the business of a federal savings and loan association or federal savings bank, a savings and loan association or savings bank subject to Chapter 7
of this title, a thrift institution subject to Chapters 8 and 8a of this title, a
federally chartered credit union, or a credit union subject to Chapter 9 of this
title is considered to be a bank subject to the provisions of this title applicable
to banks.
(2) No person authorized to conduct a banking business in this state may
use the name "bank" in its title, corporate name, or advertising unless it both
offers transaction accounts and engages in making consumer and commercial
loans.
History: C. 1953, 7-3-3, enacted by L.
1981, ch. 16, § 4; L. 1983, ch. 8, § 52; 1985,
ch. 244, § 10.
Amendment Notes. - The 1985 amendment rewrote this section.

Cross-References. - Collection agencies,
banks and trust companies exempt from collection agency provisions, § 12-1-7.

COLLATERAL REFERENCES

Am. Jur. 2d. to 3.

10 Am. Jur. 2d Banks §§ 1

7-3-4 to 7-3-9.

C.J.S. - 9 C.J.S. Banks and Banking § 1.
Key Numbers. - Banks and Banking ~ 2.

Repealed.

Repeals. - Laws 1983, ch. 8, § 127 repeals
§§ 7-3-4 to 7-3-9, as enacted by Laws 1981, ch.
16, § 4, relating to branches, service centers

and mobile facilities. For present comparable
provisions, see §§ 7-1-708 to 7-1-712.
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7-3-10. Powers, rights, and privileges of banking corporation - Other business activities.
(1) In addition to the powers granted under the Utah Business Corporation
Act, a banking corporation has all the rights, privileges, and powers necessary
or incidental to carrying on the business of banking. Necessary or incidental
powers are deemed to include all rights, privileges and powers held by national banks.
(2) Subject to the approval of the commissioner, after notice and opportunity for hearing, any bank having its principal place of business in this state
may, either directly, or indirectly through a subsidiary or affiliate, engage in
other business activities determined by the commissioner by rule, regulation
or other administrative action which are closely related to banking. Such
determination by the commissioner may not be inconsistent with rules, regulations or other actions of the board of governors of the Federal Reserve System under Section 4(c)(8) of the Bank Holding Company Act of 1956.
(3) The commissioner shall implement this section in a manner consistent
with the purposes set forth in § 7-1-102.

..
,.
I

j

History: C. 1953, 7-3-10, enacted by L.
1983, ch. 8, § 53.
Repeals and Enactments. - Laws 1983,
ch. 8, § 53 repeals former§ 7-3-10, as enacted
by Laws 1981, ch. 16, § 4, relating to organization of banks under the Utah Business Corporation Act, and enacts the present section.
Bank Holding Company Act. - Subsection 4(c)(8) of the federal Bank Holding Com-

pany Act of 1956, referred to in the second sentence in Subsection (2), appears as 12 U.S.C.
§ 1843(c)(8).
Utah Business Corporation Act. - The
Utah Business Corporation Act, referred to in
the first sentence in Subsection (1), appears as
various sections throughout Chapter 10 of Title 16. See § 16-10-1 and notes thereto.

NOTES TO DECISIONS

Powers of banking corporations.
While a corporation might be said to possess
such implied powers as were necessary, usual,
or incidental to its business, yet such powers
could only be such as could be exercised in

proper conduct of its business, and corporation
had no implied powers to do any act which was
contrary to the statutes or public policy forming basic powers of such statutes. Hadlock v.
Callister, 85 Utah 510, 39 P.2d 1082 (1935).

COLLATERAL REFERENCES

Am. Jur. 2d. - 10 Am. Jur. 2d Banks § 8.
C.J.S. - 9 C.J.S. Banks and Banking§ 42.
A.L.R. - Right of bank to apply third per-

son's funds, deposited in debtor's name, on
debtor's obligation, 8 A.L.R.3d 235.
Key Numbers. - Banks and Banking®" 23.

7-3-11. Certificate of incorporation suance.

Prerequisites

to is-

The Division of Corporations and Commercial Code shall not issue a certificate of incorporation to any bank authorizing it to do business in this state
until a certificate signed by the commissioner is received showing that he has
approved the bank's application and that the requisite amount of capital stock
and surplus has been paid in cash.
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History: C. 1953, 7-3-11, enacted by L.
1981, ch. 16, § 4; L. 1984, ch. 66, § 9.
Amendment Notes. - The 1984 amendment substituted "Division of Corporations and
Commercial Code" for "lieutenant governor."

7-3-12. Prohibited

Cross-References. - Division of Corporations and Commercial Code, Chapter la of Title 13.

investments

and loans.

(1) Unless the prior written approval of the commissioner is obtained and a
reasonable need for such investment can be shown, no bank may:
(a) invest in its own premises including furniture, fixtures and equipment, or in the stock, bonds, debentures, or other obligations of any corporation holding the premises of the bank; or
(b) make loans to or upon the security of the stock of any corporation
holding the bank's premises, if the aggregate of these investments and
loans, plus any indebtedness incurred by any such corporation which is
an affiliate of the bank, exceeds the amount of the capital stock and
surplus or 50% of the total capital accounts of the bank, whichever is
greater. Upon application to and approval by the commissioner, a bank
may exceed this limitation.
History: C. 1953, 7-3-12, enacted by L.
1983, ch. 8, § 54.
Repeals and Enactments. - Laws 1983,
ch. 8, § 54 repeals former§ 7-3-12, as enacted
by Laws 1981, ch. 16, § 4, relating to correc-

tion of impairment of capital, and enacts the
present section.
Compiler's Notes. - There is no Subsection (2) in this section as it appears in the
printed act.

COLLATERAL REFERENCES

Am. Jur. 2d. -10

and Banking

e=>35,

~

C.J.S. - 9 C.J.S. Banks and Banking§

7-3-13.

Key Numbers. -Banks

Am. Jur. 2d Banks§§ 41

~~

60.

Changes in articles of incorporation

restricted.

No change shall be made in the articles of incorporation of any bank if the
change would result in the impairment of the rights, remedies, or securities of
depositors and other creditors of the bank.
History: C. 1953, 7-3-13, enacted by L.
1981, ch. 16, § 4.
COLLATERAL REFERENCES

§

Am. Jur. 2d. 26.

10 Am. Jur. 2d 50, Banks

C.J.S. - 9 C.J.S. Banks and Banking§ 42.
Key Numbers. - Banks and Banking e=>23.

7-3-14. Capital stock increase -

Prerequisites.

(1) The Division of Corporations and Commercial Code may not issue a
certificate of amendment to the articles of incorporation of any bank increasing its capital stock until the whole amount of the increase is paid in and (a)
an affidavit of the president or a vice president and the secretary or cashier of
the bank specifying the amount of the increase and that the increase has been
417
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duly paid in as part of the capital is transmitted to the commissioner, (b) the
commissioner issues a certificate certifying the information contained in the
affidavit and his approval of it, and (c) the affidavit and certificate described
in Subsections (a) and (b) are delivered to the Division of Corporations and
Commercial Code.
(2) Notwithstanding Subsection (1), a bank may, with the approval of the
commissioner, increase its capital stock by the declaring a stock dividend as
provided in § 16-10-41 or 16-10-55. The surplus of the bank, after the approval of the increase, shall be at least 20% of the total capital stock as
increased. The increase is effective upon the delivery of an affidavit certifying
the declaration of dividend by the president or a vice president and the secretary or cashier to the Division of Corporations and Commercial Code and the
issuance by that di vision of a certificate of amendment to the articles of incorporation of the bank.
History: C. 1953, 7-3-14, enacted by L.
1981, ch. 16, § 4; L. 1983, ch. 8, § 55; 1984,
ch. 66, § 10.
Amendment Notes. - The 1983 amendment rewrote this section.
The 1984 amendment substituted references

to the Division of Corporations and Commercial Code for "lieutenant governor" throughout
the section.
Cross-References. - Division of Corporations and Commercial Code, Chapter la of Title 13.

COLLATERAL REFERENCES
Am. Jur. 2d. §§ 36, 37.

7-3-15.

10 Am. Jur. 2d Banks

Dividends

C.J.S. - 9 C.J.S. Banks and Banking§ 59.
Key Numbers. - Banks and Banking <11=37.

allowed -

Surplus requirements.

The board of directors of a bank may declare a dividend out of the net profits
of the bank after providing for all expenses, losses, interest, and taxes accrued
or due from the bank, as it shall judge expedient, but before any dividend is
declared, not less than 10% of the net profits of the bank for the period covered
by the dividend shall be carried to a surplus fund until the surplus shall
amount to 100% of its capital. Under this section any amounts paid into a
fund for the retirement of any debenture capital or preferred stock of the bank
from its net earnings for the period covered by the dividend shall be deemed
an addition to its surplus fund if, upon the retirement of such debenture
capital or preferred stock, the amount paid into the retirement fund for the
period may be properly carried to the surplus fund of the bank. In this case the
bank shall be obligated to transfer to the surplus fund the amount paid into
the retirement fund.
History: C. 1953, 7-3-15, enacted
1981, ch. 16, § 4.

by L.

COLLATERAL REFERENCES

C.J.S. - 9 C.J.S. Banks and Banking § 65.
Key Numbers. - Banks and Banking ea> 41.
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7-3-16.

Losses charged to surplus
Replenishment
fund - Dividend restrictions.

of

Any losses sustained by any bank in excess of its reserves for loan losses
and undivided profits shall be charged to its surplus fund. Its surplus fund
shall be replenished from net profits, and no dividend may be declared or paid
by the bank in excess of one-half of its net profits until its surplus fund is
equal to an amount prescribed by the commissioner in writing.
History: C. 1953, 7-3-16, enacted by L.
1981, ch. 16, § 4; L. 1983, ch. 8, § 56.

7-3-17.

Amendment Notes. - The 1983 amendment rewrote this section.

Incidental and necessary
poration.

powers of banking cor-

In addition to the powers granted under the Utah Business Corporation Act,
a banking corporation shall have all the rights, privileges, and powers necessary or incidental to carrying on the business of banking, including all powers
and authority that a national bank having its principal office in this state
possesses as of the effective date of this act. A bank may exercise the powers
and authority which a bank holding company, as defined in the federal Bank
Holding Company Act of 1956, may exercise under Section 4(c)(8) of that act
and under the regulations of the board of governors of the federal reserve
issued pursuant to that act which are in effect as of the effective date of this
act. The commissioner may adopt rules and regulations, consistent with the
purposes and provisions of this title relating to banks, to authorize banks to
engage in any activity or grant to those banks any additional rights, powers,
privileges, benefits, or immunities authorized for or granted to national banks
having their principal offices in this state or to bank holding companies under
federal jurisdiction.
History: C. 1953, 7-3-17, enacted by L.
1981, ch. 16, § 4; L. 1983, ch. 8, § 57.
Amendment Notes. - The 1983 amendment substituted "possess as of the effective
date of this act" in the first sentence for "has or
may exercise or perform under any act of congress or under any regulation or interpretive
ruling of a federal supervisory or insuring
agency"; added "which are in effect as of the
effective date of this act" to the second sentence; substituted the last sentence for "A
banking
corporation's
rights,
privileges,
powers, and authority are subject to the limitations of this chapter"; and made minor changes
in phraseology.
Bank Holding Company Act. - The fed-

eral Bank Holding Company Act of 1956, referred to in the second sentence, appears as 12
U.S.C. §§ 1841 to 1850 and 26 U.S.C. §§ 1101
to 1103. Subsection 4(c)(8) of the act, also referred to in the second sentence, appears as 12
U.S.C. § 1843(c)(8).
Utah Business Corporation Act. - The
Utah Business Corporation Act, referred to in
the first sentence, appears as various sections
throughout chapter 10 of Title 16. See
§ 16-10-1 and notes thereto.
Compiler's Notes. - The term "effective
date of this act," referred to in the first two
sentences, means the effective date of Laws
1983, Chapter 8, i.e., March 18, 1983.

COLLATERAL REFERENCES

Am. Jur. 2d. - 10 Am. Jur. 2d Banks § 270
et seq.
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C.J.S. - 9 C.J.S. Banks and Banking§
Key Numbers. - Banks and Banking

157.
e=> 86.

7-3-18

7-3-18.

FINANCIAL INSTITUTIONS

Real estate acquisition, holding, and conveyance.

A bank may purchase, hold, and convey real estate, other than bank premises, only for those purposes and in a manner prescribed by commissioner by
regulation. Such regulations may not be more restrictive than the laws and
regulations applicable to acquisition and holding of real estate by national
banks.
History: C. 1953, 7-3-18, enacted by L.
1981, ch. 16, § 4; L. 1983, ch. 8, § 58.

Amendment Notes. - The 1983 amendment rewrote this section.

COLLATERAL REFERENCES
Am. Jur. 2d. -

C.J.S. - 9 C.J.S. Banks and Banking§ 163.
Key Numbers. - Banks and Banking= 95.

10 Am. Jur. 2d Banks

§ 280.

7-3-19. Limitations on loans and extensions

rl

d

of credit.

(1) The total loans and extensions of credit by any bank to any person
outstanding at one time and not fully secured, as determined in a manner
consistent with Subsection (2), by collateral having a market value at least
equal to the amount of the loan or extension of credit may not exceed 15% of
the amount of the bank's total capital.
(2) The total loans and extensions of credit by a bank to a person outstanding at one time and fully secured by readily marketable collateral having a
market value, as determined by reliable and continuously available price
quotations, at least equal to the amount of the funds outstanding may not
exceed 10% of the total capital of the bank. This limitation is separate from
and in addition to the limitation described in Subsection (1).
(3) The limitations contained in Subsections (1) and (2) are subject to exceptions the commissioner may prescribe by regulation. No such regulation may
be inconsistent with law and regulations applicable to loan restrictions on
national banks.
(4) The commissioner may, by rule or regulation, define the terms "loans
and extensions of credit" and "person" as used in this section. These definitions may not be inconsistent with those applicable to national banks.
History: C. 1953, 7-3-19, enacted by L.
1981, ch. 16, § 4; L. 1983, ch. 8, § 59.

Amendment Notes. - The 1983 amendment rewrote this section.

COLLATERAL REFERENCES
Am. Jur. 2d. - 10 Am. Jur. 2d Banks
684.
C.J.S. - 9 C.J.S. Banks and Banking§ 388.
A.L.R. - Bank's right to apply or set off
deposit against debt of depositor not due at
time of his death, 7 A.L.R.3d 908.
Right of bank to apply third person's funds,
§

deposited in debtor's name, on debtor's obligation, 8 A.L.R.3d 235.
Recoverability of compensatory damages for
mental anguish or emotional distress for
breach of contract to lend money, 52 A.L.R.4th
828.
Key Numbers. - Banks and Banking =
176.
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7-3-20. Bank acquiring, holding, or accepting as collateral
its own stock - Loans to or investment in affiliates.
(1) No bank may accept as collateral or be a purchaser of shares of its own
capital stock except in cases where the taking of the collateral or purchase of
the shares is necessary to prevent loss upon a debt previously contracted in
good faith. In such a case all shares of the stock acquired by any bank through
any purchase, foreclosure, or otherwise shall be sold within 12 months from
the date of its acquisition. The par value of all the shares held after acceptance or purchase may not exceed 10% of the capital and surplus of such bank.
(2) No bank may: (a) make any loan or any extension of credit to any of its
affiliates; (b) invest any of its funds in the capital stock, bonds, debentures, or
other obligations of any affiliate; or (c) accept the capital stock, bonds, debentures, or other obligations of any affiliate as collateral security for advances
made to any person unless authorized by the commissioner by regulation to do
so. This exception may not be inconsistent with similar exceptions applicable
to national banks under federal law.
History: C. 1953, 7-3-20, enacted by L.
1981, ch. 16, § 4; L. 1983, ch. 8, § 60.
Amendment Notes. - The 1983 amendment substituted "unless authorized by the
commissioner by regulation to do so" in the
first sentence of Subsection (2) for "partnership, association, or corporation, except to the
extent authorized for member banks of the fed-

eral reserve system or excepted from this
prohibitation by Section 371(c) of Title 12 of
the United States Code"; added the present second sentence of Subsection (2); deleted the former second sentence, providing that "affiliate"
means the same herein as under the Federal
Reserve Act; and made minor changes in phraseology.

COLLATERAL REFERENCES

§

Am. Jur. 2d. 294.

7-3-21.

C.J.S. - 9 C.J.S. Banks and Banking§ 166.
Key Numbers. - Banks and Banking<!= 91.

10 Am. Jur. 2d Banks

Stock ownership

by banks.

Any bank may purchase, own and hold, and sell or otherwise dispose of, any
of the shares of the capital stock of the Federal Deposit Insurance Corporation, the Federal Reserve Bank of the Twelfth Federal Reserve District, the
stock of any corporation or corporations organized under the laws of the
United States for purposes similar to those of the federal reserve banks or the
Federal Deposit Insurance Corporation, the Federal National Mortgage Association, the stock of any safe deposit company, the stock of any corporation
owning the banking house in which any place of business of such bank is
located, the stock of any bank service corporation performing services for such
bank, and the stock of such other corporation acquired by such bank in satisfaction of or on account of debts previously contracted in the course of its
business, and may invest in small business investment companies to the same
extent allowed federally chartered banks. Unless expressly authorized by this
chapter, a bank may not purchase or own the stock of any other corporation
except in a fiduciary capacity.
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History: C. 1953, 7-3-21, enacted by L.
1981, ch. 16, § 4.
COLLATERAL REFERENCES

C.J.S. - 9 C.J.S. Banks and Banking§ 167.
Key Numbers. - Banks and Banking~ 92.

7-3-22.

Certificates and evidences of deposit binding - Issuance of items intended to circulate as money
prohibited.

All certificates or evidences of deposit made by the proper officers of any
bank bind the bank with or without its corporate seal affixed. No bank shall
issue any bill, note, or certificate intended to circulate as money.
History: C. 1953, 7-3-22, enacted by L.
1981, ch. 16, § 4.
COLLATERAL REFERENCES

Am. Jur. 2d. - 10 Am. Jur. 2d Banks
§ 457.
C.J.S. - 9 C.J.S. Banks and Banking§ 312.
A.L.R. - Certificate of deposit as "security"

7-3-23.

Repealed.

Repeals. - Laws 1983, ch. 8, § 127, repeals
§ 7-3-23, as enacted by Laws 1981, ch. 16, § 4,
relating to pledging of assets by bank, qualifi-

7-3-24.

under federal securities laws, 82 A.L.R. Fed.
553.
Key Numbers. - Banks and Banking ~
152.

Certification

cation as depository for public funds, disclosure
of borrowing, and issuance or rediscount of
notes.

of check.

It shall be unlawful for any bank to certify any check drawn upon the bank
unless the person drawing the check has on deposit with the bank at the time
the check is certified an amount of money equal to the amount specified in the
check.
History: C. 1953, 7-3-24, enacted by L.
1981, ch. 16, § 4.

Cross-References.
check, § 70A-3-411.

-

Certification

of

COLLATERAL REFERENCES

Am. Jur. 2d. - 10 Am. Jur. 2d Banks § 587
et seq.
C.J.S. - 9 C.J.S. Banks and Banking§ 371.
A.L.R. - Right of bank certifying check or

note by mistake to cancel, or avoid effect of,
certification, 25 A.L.R.3d 1367.
Key Numbers. - Banks and Banking ~
145.
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7-3-25.

Bad debts.

All demand and matured debts due to any bank on which interest is past
due and has not been paid for a period of six months, unless they are well
secured and in process of collection, are considered bad debts, and shall be
charged off to the reserve for loan losses account upon order of the commissioner.
History: C. 1953, 7-3-25, enacted by L.
1981, ch. J6, § 4; L. 1983, ch. 8, § 61.
Amendment Notes. - The 1983 amendment inserted "is past due"; substituted "six

months" for "over 12 months"; substituted "the
reserve for loan losses" for "profit and loss";
and made a minor change in phraseology.

COLLATERAL REFERENCES
C.J.S. - 9 C.J.S. Banks and Banking § 6.
Key Numbers. - Banks and Banking .g:, 4.

7-3-26.

Overdraft as asset.

An overdraft of more than 90 days' standing may not be allowed as an asset
of a bank, unless amply secured and in the process of collection.
History: C. 1953, 7-3-26, enacted by L.
1981, ch. 16, § 4; L. 1983, ch. 8, § 62.
Amendment Notes. - The 1983 amendment added "and in the process of collection";
and made minor changes in phraseology.

Cross-References.
Issuance
check, penalty, § 76-6-505.

of bad

COLLATERAL REFERENCES
Am. Jur. 2d. - 10 Am. Jur. 2d Banks § 655
et seq.
C.J.S. - 9 C.J.S. Banks and Banking§ 353.

7-3-27.

Banks and Banking

$,>

Repealed.

Repeals. - Laws 1985, ch. 255, § 20 repeals
§ 7-3-27, as enacted by Laws 1981, ch. 16, § 4,

7-3-28.

Key Numbers. 150.

relating to penalty for accepting deposit when
insolvent.

Capital notes or debentures.

(1) Any bank, with the prior written approval of the commissioner and the
authorization by resolution of its board of directors may issue its convertible
or nonconvertible capital notes or debentures. The issuance may be in the
amounts, for the term, and contain provisions as may be approved by the
commissioner.
(2) All such notes or debentures shall be subordinated to the ·claims of
depositors and other creditors.
(3) The total amount of outstanding capital notes or debentures of any bank
may not exceed such limitations as the commissioner may by regulation prescribe for the protection of depositors. The limitations prescribed may not be
more restrictive than those prescribed for national banks.
(4) The amount of such outstanding capital notes or debentures not maturing within one year shall be added to the capital of the issuing bank for the
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purpose of determining the maximum amount that may be loaned to a single
borrower by such bank as provided in this chapter.
(5) The commissioner may prescribe regulations for the protection of the
bank's depositors and shareholders as, in the judgment of the commissioner,
will effectuate the purposes of this section.
History: C. 1953, 7-3-28, enacted by L.
1981, ch. 16, § 4; L. 1983, ch. 8, § 63.
Amendment Notes. - The 1983 amendment substituted "prior written approval" for
"consent" in the first sentence of Subsection
(1); deleted the second sentence of Subsection
(1); added "and other creditors" to Subsection
(2); substituted "more restrictive" for "higher"
in Subsection (2); deleted "having their principal place of business in this state" at the end of

Subsection (2); deleted a former Subsection (4);
inserted "capital" before "notes or debentures"
in Subsection (4); deleted "stock and surplus
fund" after "to the capital" in Subsection (4);
inserted "to a single borrower" in Subsection
(4); deleted a former Subsection (6); substituted
"may" for "shall" in Subsection (5); and made
minor changes in phraseology.

COLLATERAL REFERENCES

C.J.S. -9 C.J.S. Banks and Banking§
Key Numbers. - Banks and Banking

157.
e=>86.

7-3-29. Repealed.
Repeals. - Laws 1983, ch. 8, § 127 repeals
§ 7-3-29, as enacted by Laws 1981, ch. 16, § 4,
relating to cash reserve required of banks.

7-3-30. Board of directors to manage business
dency of directors.

-

Resi-

The business and affairs of a corporation conducting a banking business
shall be managed by its board of directors. Directors are not required to be
residents of this state or shareholders of the corporation unless its articles of
incorporation or bylaws so require.
History: C. 1953, 7-3-30, enacted by L.
1981, ch. 16, § 4.
COLLATERAL REFERENCES

Am. Jur. 2d. - 10 Am. Jur. 2d Banks§ 77.
C.J.S. - 9 C.J.S. Banks and Banking
§§ 108, 110.

Key Numbers. -Banks
51.

and Banking

e=>50,

7-3-31.· Oath of bank directors.
When a person is appointed or elected to be a director of a bank, that person
shall take an oath promising to diligently carry out the duties required of a
director, to honestly administer the affairs of the bank, and not to knowingly
violate or wilfully permit the violation of any of the provisions of law applicable to the bank. The oath shall be subscribed by the director and shall be
immediately filed in the office of the commissioner.
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History: C. 1953, 7-3-31, enacted by L.
1981, ch. 16, § 4.
COLLATERAL REFERENCES
Am. Jur. 2d. - 10 Am. Jur. 2d Banks § 78.
C.J.S. - 9 C.J.S. Banks and Banking§ 115.
Key Numbers. - Banks and Banking e=>50.

7-3-32.

Meetings of board of directors - Reports Records - Loans to officers, directors and principal shareholders.

(1) In this section "principal shareholder" means any officer, director, or
person who directly or indirectly owns, controls, or has the power to vote more
than 10% of any class of voting securities of the bank.
(2) The board of directors of every bank shall hold at least one regular
meeting every calendar month. The board shall designate an officer or officers
of the bank to prepare and submit reports to the board at every regular
monthly meeting in such detail as the board may direct. Such reports shall
include pertinent information on the loans and investments, the transactions
with affiliates, and the lines of credit and acquisitions of real estate made
during the preceding month or since the last report. It shall also include
information on delinquent loans, other possible losses, and such other information as the regulations of the department may require.
(3) All new loans in excess of $5,000 to an officer, director, or a principal
shareholder shall be reported monthly. At the January and July meetings of
the board, a report shall be made to the board of (a) the aggregate amount of
all extensions of credit by the bank to its officers, directors, and principal
shareholders and their related interests, and (b) all extensions of credit from a
correspondent bank of the bank to an executive officer or principal shareholder of the bank, since the last preceding report. The board of directors shall
make the reports part of the record of the meeting, and the record shall show
its action.
History: C. 1953, 7-3-32, enacted by L.
1981, ch. 16, § 4.
NOTES TO DECISIONS
Notice of meeting and quorum.
-Ratification
of unauthorized act.
Meeting of board of bank directors, held
without notice to one of directors and without

quorum present, could not ratify unauthorized
act of one of bank's officers. Cupit v. Park City
Bank, 20 Utah 292, 58 P. 839 (1899).

COLLATERAL REFERENCES
C.J.S. - 9 C.J.S. Banks and Banking§ 109.
Key Numbers. - Banks and Banking e=> 52.
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Examination of affairs by board of directors Purposes - Frequency - Report filed in bank
records.

(1) Except as otherwise expressly provided in this chapter, it shall be the
duty of the board of directors of every bank to examine or cause to be examined fully the books, papers, and affairs of the bank, and particularly the
loans, discounts, and overdrafts thereof with a special view of ascertaining the
value and security thereof and of the collateral security, if any, given in
connection therewith, and to inquire into such other matters as the bank
commissioner [commissioner of financial affairs] or bank examiner may require.
(2) The examination shall be made not less frequently than once within an
18-month period and at such other times as the commissioner may require.
(3) Within 30 days after the completion of the examination a report in
writing thereof shall be made and placed on file with the records of the bank
and shall be subject to examination by the commissioner or bank examiner.
History: C. 1953, 7-3-33, enacted by L.
1981, ch. 16, § 4.
Compiler's Notes. - The reference to the
"bank commissioner" in Subsection (1) seems
incorrect. There is presently no such position.
Section 7-1-202 provides for the appointment of

the commissioner of financial affairs as the
chief executive officer of the State Department
of Financial Institutions.
Cross-References. - Supervisor of banks,
§ 7-1-205.

NOTES TO DECISIONS
ANALYSIS

Acts done without director's assent or knowledge.
Defense available to directors.
Degree of care and diligence required.
Acts

done without director's assent or
knowledge.
Under former statutes, bank director was
not responsible for acts committed, transactions conducted, or losses incurred before he
became member of board, or for any act of
board done in his absence and without his assent and knowledge, or for default of codirector
occurring without his connivance or assent.
Warren v. Robison, 19 Utah 289, 57 P. 287, 75
Am. St. R. 734 (1899).
Defenses available to directors.
Under former statutes, bank directors, when
sued for losses to creditors and stockholders
which resulted from unlawful or careless acts
and unfortunate transactions, could not set up
as defense that they did not examine bank's
books or accounts, knew nothing about loans or
discounts made, or were ignorant of business of
banking, or that they entrusted management

and supervision of business of bank to its executive officers in whom they had confidence.
Warren v. Robison, 19 Utah 289, 57 P. 287, 75
Am. St. R. 734 (1899).
Degree of care and diligence required.
Under former statutes, rule most in harmony with character and well-being of bank
appeared to be that its directors, in administering its affairs, were required to exercise ordinary care, skill, and diligence; that, under this
rule, it was necessary for them to give bank's
business such attention as an ordinarily discreet businessman would give to his own concerns under similar circumstances, and that,
therefore, it was incumbent on them to devote
as much of their time to their trust as was necessary to familiarize them with business of
bank and to supervise and direct its operations.
Warren v. Robison, 19 Utah 289, 57 P. 287, 75
Am. St. R. 734 (1899).
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COLLATERAL REFERENCES

C.J.S. - 9 C.J.S. Banks and Banking§ 108.
Key Numbers. - Banks and Banking~ 50.

7-3-34. Contents of examination report of board of directors - Failure to make and file report as misdemeanor.
The report required by Subsection 7-3-33(3) shall contain a statement of the
assets and liabilities of the bank as shown by its books, and any deductions for
the assets or additions to the liabilities which the directors, an examining
committee, or examiner after the examination, may recommend. It shall also
contain a detailed statement of loans, if any, which in their opinion are worthless or doubtful, together with their reasons for so regarding them, also a
statement of loans made on collateral security which in their opinion are
insufficiently secured, giving in each case the amount of the loan, the name
and market value of the collateral, if it has any market value, and, if without
market value, a statement of that fact and its actual value as near as it is
possible to ascertain. The report shall also contain a statement of overdrafts
with the names of the persons owing the same and the amounts of those they
consider worthless or doubtful, and a full statement of other matters which
affect the solvency and soundness of the bank. If the directors of any bank
wilfully fail to make and file, or cause to be made and filed, the examination
and report in the manner and within the time specified, each director of the
bank shall be guilty of a class C misdemeanor.
History: C. 1953, 7-3-34, enacted by L.
1981, ch. 16, § 4.
Cross-References.
- Examiners, § 7-1209.

Sentencing for misdemeanors, §§ 76-3-201,
76-3-204, 76-3-301.

7-3-35. Examinations in lieu of directors' examination
Report filed with board minutes.

-

(1) With the approval of the commissioner, and under rules and regulations
prescribed by him, any examination made during an 18-month period by the
department, the applicable federal reserve bank or the Federal Deposit Insurance Corporation, or a certified audit prepared by an independent certified
public accountant may be substituted for the directors' examination required
under § 7-3-33.
(2) If an examination by the department, the applicable federal reserve
bank, or the Federal Deposit Insurance Corporation or an audit by a certified
public accountant, is substituted for the directors' examination, the board of
directors of the examined bank, or an examining committee appointed by the
board shall prepare and file with the minutes of the board a detailed written
report of the findings and recommendations based upon the examination. The
report shall be in addition to any other requirements prescribed by the commissioner.

427

7-3-36

FINANCIAL INSTITUTIONS

History: C. 1953, 7-3-35, enacted by L.
1981, ch. 16, § 4.

7-3-36.

Loans to officers, directors and stockholders.

A bank may lend its funds or extend credit to any executive officer or
director of the bank or to any person who directly or indirectly owns, controls,
or has the power to vote 10% or more of any class of voting securities of the
bank only in the manner and to the extent that the commissioner may prescribe by regulation. Any limitations imposed by the commissioner under this
section may not be more restrictive than those prescribed by regulations issued by the bank's federal supervisory or insuring agency.
History: C. 1953, 7-3-36, enacted by L.
1981, ch. 16, § 4; L. 1983, ch. 8, § 64.

Amendment Notes. - The 1983 amendment rewrote this section.

7-3-37, 7-3-38. Repealed.
Repeals. - Laws 1986, ch. 1, § 37 repeals
§ 7-3-37, as amended by Laws 1983, ch. 8,
§ 65, relating to bonds covering officers and
employees of banks,
1986.

7-3-39.

effective January

Laws 1983, ch. 8, § 127 repeals § 7-3-38, as
enacted by Laws 1981, ch. 16, § 4, relating to
bank service corporations.

21,

Shareholders' right to examine bank records Records as to a particular customer.

Every shareholder of a bank shall have the right to examine the books and
records of the bank as provided in § 16-10-47. Access to records pertaining
solely to the deposits, borrowings, or other financial transaction of a particular customer shall be allowed to a shareholder of the bank upon the following
conditions:
(1) A written request for such access is submitted to the board of directors of the bank stating its purpose and necessity;
(2) The board denies such request;
(3) The shareholder files a petition with a court of competent jurisdiction requesting an order granting such access;
(4) After hearing upon not less than 10 days' written notice to the bank
and to the particular person whose records are involved, the court finds
that the request for access is made in good faith and it is necessary to
protect a legitimate interest of a shareholder;
(5) The court orders that the records of the bank pertaining to the
particular customer be made available subject to such conditions as the
court considers appropriate to protect the privacy of the customer; and
(6) The person seeking to inspect or obtain copies of such records reimburses the bank for the costs of search, retrieval, and reproduction of such
records. The bank shall have no liability to the customer in providing to
the shareholder of the bank access to such records in accordance with the
terms and conditions of the order of the court.
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LOAN AND TRUST COMPANIES
History: C. 1953, 7-3-39, enacted
1981, ch. 16, § 4.

by L.

COLLATERAL REFERENCES

Am. Jur. 2d. - 10 Am. Jur. 2d Banks § 68.
C.J.S. - 9 C.J.S. Banks and Banking§ 69.

CHAPTER 4
LOAN AND TRUST COMPANIES
Sunset Act. -

Section
7-4-1.

7-4-1.

Section 63-55-7 provides that Title 7 terminates

Status and powers of existing loan
and trust companies.

Section
7-4-2.

on July 1, 1989.

Jurisdiction of department over existing loan and trust companies.

Status and powers of existing loan and trust companies.

The repeal of Chapter 4 as in effect before July 1, 1981, shall not affect the
corporate status or powers of any corporation incorporated under the provisions of this chapter and in good standing under the laws of this state on June
30, 1981, except that any such corporation which is not exercising or has not
been authorized to exercise the powers provided in Subsection 7-4-3(3) as in
effect before July 1, 1981, on or before June 30, 1981, may not thereafter do so.
History: C. 1953, 7-4-1, enacted by L.
1981, ch. 16, § 5.
Repeals and Enactments. - Laws 1981,
ch. 16, § 1 repeals former §§ 7-4-1 to 7-4-8
(R.S. 1898 & C.L. 1907, §§ 423, 424, 426 to
430; L. 1911, ch. 25, § 32; C.L. 1917, §§ 1005,
1200, 1201, 1203 to 1207; L. 1921, ch. 24, § 1;
1923, ch. 15, § 1; R.S. 1933 & C. 1943, 7-4-1 to
7-4-8; L. 1961, ch. 16, § l; 1977, ch. 19, §§ 1,

7-4-2.

2), relating to loan and trust companies. Laws
1981, ch. 16, § 5 enacts present §§ 7-4-1 and
7-4-2.
Compiler's Notes. - As to "repeal of Chapter 4," referred to in this section, see Repeals
and Enactments
note above. Subsection
7-4-3(3), also referred to in this section, was
repealed in 1981.

Jurisdiction of department
trust companies.

over existing

loan and

Any corporation incorporated under Chapter 4 as in effect before July 1,
1981, and in good standing on June 30, 1981, shall thereafter be subject to the
jurisdiction, supervision and examination of the department as provided in
Chapter 1.
History: C. 1953, 7-4-2, enacted by L.
1981, ch. 16, § 5.
Compiler's Notes. - As to pre-1981 Chapter 4, referred to in this section, see Repeals
and Enactments note following § 7-4-1.

Cross-References. - Fees payable to commissioner, §§ 7-1-401, 7-1-402.
Supervisor of banks, responsibility for loan
and trust companies, § 7-1-205.
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CHAPTER 5
TRUST BUSINESS
Sunset Act. Section
7-5-1.
7-5-2.
7-5-3.
7-5-4.
7-5-5.
7-5-6.

7-5-7.
7-5-8.

7-5-1.

Section 63-55-7 provides that Title 7 terminates

Application of chapter - Definitions
- Representations
as to trust
business.
Permit required to engage in trust
business - Exceptions.
Application for permit - Criteria
for granting - Authority of permittee.
Withdrawal from trust business.
Revocation of trust authorityProcedure.
Confidentiality of communications
and writings concerning trust Actions to protect property or authorized under probate laws not
precluded.
Management
and investment
of
trust funds.
Segregation of trust assets - Books
and records required - Examination - Trust property not subject
to claims or debts against trust
company.

Section
7-5-9.
7-5-10.
7-5-11.

7-5-12.

7-5-13.
7-5-14.

7-5-15.

on July 1, 1989.

Registration of investment in name
of nominee - Records - Possession of investment.
Lending trust property to trust company, officer, director or employee
as felony.
Self-dealing with trust property Own stock as trust property Policies for dealing with trust securities.
Directors' audit of trust business Report available to commissioner
or examiners - Examinations in
lieu of audit.
Common trust funds.
Mergers,
consolidations,
acqms1tions, transfers, or reorganizations
involving entities engaged in trust
business - Succession of rights
and duties - Petition for appointment of another trust company.
Assets of trust company in possession of the commissioner.

Application of chapter - Definitions - Representations as to trust business.

(1) This chapter applies to all banks and savings and loan associations
authorized to do business in this state under Chapters 1, 3, and 7 which
undertake to engage in the trust business in this state, and, except as otherwise specifically provided in this chapter, to all corporations authorized to
engage in the trust business in this state before July 1, 1981.
(2) As used in this chapter:
(a) "Trust business" means business in which one acts in any agency or
fiduciary capacity, including, but not limited to, that of personal representative, executor, administrator, conservator, guardian, assignee, receiver, depositary, or trustee under appointment as trustee for any purpose permitted by law, not being limited to the definition of "trust" set
forth in Subsection 75-1-201(45).
(b) "Trust company" means a bank or savings and loan association
which is authorized under this chapter to engage in the trust business,
any wholly-owned trust company subsidiary of a bank or savings and loan
association which is authorized under this chapter to engage in the trust
business, and any other corporation which was authorized to engage and
which was lawfully engaged in the trust business in this state before July
1, 1981.
(3) After June 30, 1981, no corporation or other business entity may use the
word "trust" as part of its name or hold itself out to the public as being
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engaged in or authorized to engage in the trust business in this state or shall
engage in the trust business in this state unless it has been authorized under
this chapter by the commissioner to engage in the trust business, and no
corporation or other business entity other than a trust company as defined in
this section shall be authorized to engage in the trust business in this state.
(4) The provisions of Subsection (3) do not apply to any bank or other corporation authorized to engage and which is lawfully engaged in the trust business in this state before July 1, 1981.
(5) Nothing contained in this chapter prohibits an individual from engaging in the trust business in this state on an isolated or occasional basis, from
time to time, but no individual may hold himself out to the public as being
engaged in, or authorized to engage in, the trust business, and no individual
may engage in the trust business on a regular, recurring basis unless he
complies with the requirements of this chapter.
History: C. 1953, 7-5-1, enacted by L.
1981,ch. 16,§ 6;L. 1982,ch.6,§
1;1986,ch.
1, § 11.
Repeals and Enactments. - Laws 1981,
ch. 16, § 1 repeals former§§ 7-5-1 to 7-5-20 (L.
1933, ch. 10, §§ 1 to 13; 1939, ch. 20, § 1; 1943,
ch. 12, § 1; C. 1943, §§ 7-4a-1 to 7-4a-10,
7-4a-10.10, 7-4a-11 to 7-4a-13, 7-4a-16 to
7-4a-20, 7-4a-22; L. 1951, ch. 9, § 1; 1953, ch.
12, §§ 1, 2; 1959, ch. 13, § 1; 1975,ch. 91, § 1;
1977, ch. 19, §§ 3, 4), relating to trust companies. Laws 1981, ch. 16, § 6 enacts present
§§ 7-5-1 to 7-5-12.

Amendment Notes. - The 1986 amendment, effective January 21, 1986, in Subsection (2) created Subsections (a) and (b) from the
existing language; in present Subsection (2)(b)
added at the end that language beginning ",
any wholly-owned trust company", and made
stylistic changes in those two subsections; in
Subsection (3) substituted "may use" for "shall
use"; in Subsection (4) deleted "of this section"
following "Subsection (3)"; and in Subsection
(5) deleted "or herself' following "himself', inserted a comma following "trust business", and
deleted "or she" preceding "complies".

NOTES TO DECISIONS
and made them cestuis and not creditors.
Leggroan v. Zion's Sav. Bank & Trust Co., 120
Utah 93, 232 P.2d 746 (1951).

Deposits of money by trust company.
Deposit of moneys by trust company to credit
of beneficiaries in banking side of the institution was the deposit of money in trust for them

COLLATERAL REFERENCES
Am. Jur. 2d. -10 Am. Jur. 2d Banks§ 11.
C.J.S. - 9 C.J.S. Banks and Banking
§ 1045.

7-5-2.

Key Numbers.
311.

-

Banks and Banking e=-

Permit required to engage in trust business
ceptions.

-

Ex-

(1) No trust company shall accept any appointment to act in any agency or
fiduciary capacity, such as but not limited to that of personal representative,
executor, administrator, conservator, guardian, assignee, receiver, depositary,
or trustee under order or judgment of any court or by authority of any law of
this state or as trustee for any purpose permitted by law or otherwise engage
in the trust business in this state, unless and until it has obtained from the
commissioner a permit to act under this chapter. This provision shall not
apply to any bank or other corporation authorized to engage and lawfully
engaged in the trust business in this state before July 1, 1981.
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(2) Nothing in this chapter prohibits: (a) any corporation organized under
Chapter 6 or 10 of Title 16 from acting as trustee of any employee benefit
trust established for the employees of the corporation or the employees of one
or more other corporations affiliated with the corporation; (b) any corporation
organized under Chapter 6 of Title 16 and owned or controlled by a charitable,
benevolent, eleemosynary or religious organization from acting as a trustee
for that organization or members of that organization but not offering trust
services to the general public; (c) any corporation organized under Chapter 6
or 10 of Title 16 from holding in a fiduciary capacity the controlling shares of
another corporation but not offering trust services to the general public; or (d)
any depository institution from holding in an agency or fiduciary capacity
individual retirement accounts or Keogh plan accounts established under Section 401(a) or 408(a) of Title 26 of the United States Code.
History: C. 1953, 7-5-2, enacted by L.
1981, ch. 16, § 6; L. 1982, ch. 6, § 2.
COLLATERAL REFERENCES

Am. Jur. 2d. -10 Am. Jur. 2d Banks§ 303
et seq.
C.J.S. - 9 C.J.S. Banks and Banking
§ 1045.

Key Numbers. 311.

Banks and Banking

e=>

7-5-3. Application for permit - Criteria for granting Authority of permittee.
A bank or savings and loan association seeking a permit to engage in the
trust business in this state shall file an application therefor with the commissioner in such form and containing such information as the commissioner by
regulation may require. The commissioner shall, in his consideration of the
application, take into account the character and condition of the applicant's
assets, the adequacy of its capital, its earnings record, the quality of its management, the qualifications of the person or persons proposed to be the officer
or officers in charge of the trust operations, the needs of the community for
fiduciary services and the volume of business that will probably be done by
the applicant and any other facts and circumstances that seem to him proper,
including the availability of legal counsel to advise and pass upon matters
relating to the trust business and he may grant or refuse the application
based on a reasonable assessment of the factors considered. However, no criteria may be applied making it more difficult for a state chartered savings and
loan association or bank to obtain approval to engage in the trust business,
than for a federally chartered savings and loan association or bank applying
for such approval to the Federal Home Loan Bank Board or comptroller of the
currency. The commissioner may impose such conditions on the granting of a
permit as he considers appropriate to protect the public interest. Upon receiving a permit from the commissioner, a bank or savings and loan association
shall be qualified to act as fiduciary in any capacity without bond.
History: C. 1953, 7-5-3, enacted by L.
1981, ch. 16, § 6; L. 1982, ch. 6, § 3.
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7-5-4. Withdrawal from trust business.
Any trust company which desires to withdraw from and discontinue doing a
trust business shall furnish to the commissioner satisfactory evidence of its
release and discharge from all the obligations and trusts undertaken by it,
and after the company has furnished that evidence the commissioner shall
revoke his certificate of authority to do a trust business previously issued to
that trust company, and thereafter that trust company shall not be permitted
to use and shall not use the word "trust" in its corporate name or in connection with its business, nor undertake the administration of any trust business.
History: C. 1953, 7-5-4, enacted by L.
1981, ch. 16, § 6; L. 1982, ch. 6, § 4.

COLLATERAL REFERENCES

§

C.J.S. 1064.

9 C.J.S. Banks and Banking

7-5-5. Revocation

Key Numbers. 316.

of trust authority -

Banks and Banking

<E=>

Procedure.

(1) (a) The commissioner may issue and serve upon a trust company a
notice of intent to revoke the authority of the trust company to exercise
the powers granted by this chapter, if, in his opinion:
(i) the trust company is unlawfully or unsoundly exercising the
powers granted under this chapter;
(ii) has unlawfully or unsoundly exercised the powers granted under this chapter;
(iii) has failed, for a period of five consecutive years, to exercise the
powers granted by this chapter;
(iv) fails or has failed to comply with requirements upon which its
permit is conditioned; or
(v) fails or has failed to comply with any rule of the commissioner.
(b) The notice shall contain a statement of the facts constituting the
alleged unlawful or unsound exercise of powers, or failure to exercise
powers, or failure to comply, and shall fix the time and place at which a
hearing will be held to determine whether an order revoking authority to
execute those powers should issue against the trust company.
(2) (a) If the trust company or its representative does not appear at the
hearing, the commissioner may consider the trust company to be in default, and may issue a revocation order.
(b) If default has occurred, or if upon the record made at any hearing
the commissioner finds that any allegation specified in the notice of
charges has been established, the commissioner shall issue and serve
upon the trust company an order:
(i) prohibiting it from accepting any new or additional trust accounts; and
(ii) revoking its authority to exercise any powers granted under
this chapter.
(c) Any order issued under this section permits the trust company to
continue to service all previously accepted trust accounts pending their
expeditious divestiture or termination.
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(3) A revocation order shall become effective 30 days after service of the
order upon the trust company and shall remain effective and enforceable,
unless it is stayed, modified, terminated, or set aside by action of the commissioner or by a reviewing court.
History: C. 1953, 7-5-5, enacted by L.
1981, ch. 16, § 6; 1987, ch. 161, § 24.
Amendment Notes. - The 1987 amendment, effective January 1, 1988, designated
the previously undesignated provisions of Subsections (1) and (2); substituted "the powers
granted under this chapter" for "or" in Subsections (l)(a)(i) and (l)(a)(ii); substituted "or its
representative" for "so served" and "the commissioner may consider the trust company to
be in default, and may issue" for "by a duly

authorized representative,
such nonappearance constitutes consent to the issuance of" in
Subsection (2)(a); substituted "default has occurred" for "consent has been established in
this manner" in Subsection (2)(b); deleted "as
provided in Chapter l" from the end of Subsection (3); and made minor phraseology and
punctuation changes throughout the section.
Cross-References. - Hearings by commissioner, judicial review, § 7-1-309.

COLLATERAL REFERENCES

§

C.J.S. 1064.

9 C.J.S. Banks

Key Numbers. 316.

and Banking

Banks and Banking
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7-5-6. Confidentiality of communications
and writings
concerning trust - Actions to protect property
or authorized under probate laws not precluded.
Any trust company exercising the powers and performing the duties described in this chapter shall keep inviolate all communications and writings
made to or by that trust company relating to the existence, condition, management or administration of any agency or fiduciary account confided to it and
no creditor or stockholder of any such trust company shall be entitled to
disclosure or knowledge of any such communication or writing, except that
the directors, president, vice president, manager, treasurer, and trust officers,
and any employees assigned to work on the trust business, and the attorney or
auditor employed by it shall be entitled to knowledge of any such communication or writing and except that in any suit or proceeding relating to the
existence, condition, management or administration of the account, the court
in which the suit is pending may require disclosure of any such communication or writing. A trust company is not, however, precluded from filing an
action in court to protect trust account property or as authorized under Title
75.
History: C. 1953, 7-5-6, enacted by L.
1981, ch. 16, § 6; L. 1982, ch. 6, § 5.

7-5-7. Management

and investment

(1) Funds received or held by any trust

of trust funds.

company as agent or fiduciary,
whether for investment or distribution, shall be invested or distributed as
soon as practicable as authorized under the instrument creating the account
and shall not be held uninvested any longer than is reasonably necessary.
(2) If the instrument creating an agency or fiduciary account contains provisions authorizing the trust company, its officers, or its directors to exercise
their discretion in the matter of investments, funds held in the trust account
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under that instrument may be invested only in those classes of securities
which are approved by the directors of the trust company or a committee of
directors appointed for that purpose. If a trust company acts in any agency or
fiduciary capacity under appointment by a court of competent jurisdiction, it
shall make and account for all investments according to the provisions of Title
75, unless the underlying instrument provides otherwise.
(3) Funds received or held by any trust company as agent or fiduciary,
whether for investment or distribution, may be deposited in the commercial
department or savings department of that trust company to the credit of its
trust department. However, whenever the funds so deposited in a fiduciary or
managing agency account exceed the amount then insured by F.D.I.C. or
F.S.L.I.C., the trust company shall deliver to the trust department or put
under its control collateral security as outlined in Regulation 9.10 of the
Comptroller of the Currency or in Regulation 550.8 of the Federal Home Loan
Bank Board as amended from time to time. However, if the instrument creating such a fiduciary or managing agency account expressly provides that
funds may be deposited to the commercial or savings department of the trust
company, then the funds may be so deposited without setting aside collateral
securities as required under this section and the deposits in the event of
insolvency of any such trust company shall be treated as other general deposits are treated. A trust company which deposits trust funds in its commercial or savings department shall be liable for interest on the deposits only at
the rates, if any, paid by the trust company on deposits of like kind not made
to the credit of its trust department.
(4) (a) In carrying out all aspects of its trust business, a trust company
shall have all the powers, privileges, and duties as set forth in§ 75-7-402
with respect to trustees, whether or not the trust company is acting as a
trustee as defined in Title 75.
(b) In the absence of an express provision in the applicable governing
instrument or order to the contrary, a trust company acting in any fiduciary capacity may invest in United States government obligations either
directly, or in the form of securities of, or other interests in, any open-end
or closed-end management type investment company or investment trust
registered under the provisions of the Investment Company Act of 1940,
as amended, only if the portfolio of the investment trust is limited to
United States government obligations and to repurchase agreements
fully collateralized by such obligations, and only if any such investment
company or investment trust takes delivery of the collateral, either directly or through an authorized custodian.
(c) Nothing in this section may alter, amend, or limit the powers of a
trust company acting in a fiduciary capacity as specified in the particular
instrument or order creating the fiduciary relationship.
(d) Section 33-1-1 is not applicable to investments by a trust company
in the conduct of its trust business as authorized by this chapter.
History: C. 1953, 7-5-7, enacted by L.
1981,ch. 16,§ l;L. 1982,ch.6,§ 6; 1983,ch.
9, § 1; 1987, ch. 92, § 3; 1987, ch. 152, § 1.
Amendment Notes. - The 1983 amendment inserted "agency or" in the second sentence of Subsection (2); and made minor
changes in phraseology and style.
The 1987 amendment by Chapter 92, in Sub-

section (4), deleted "Sections 33-2-1 and 33-2-3,
and" preceding "Title 75."
The 1987 amendment by Chapter 152, in
Subsection (3), in the second sentence substituted "F.S.L.I.C." for "S.L.I.C."; designated the
former first sentence of Subsection (4) as the
present Subsection (a) and substituted the
present provisions for the former provisions
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tion (3), means the Federal Deposit Insurance
Corporation. See 12 U.S.C. § 1811 et seq.
F.S.L.I.C. - "F.S.L.I.C.," referred to in Subsection (3), means the Federal Savings and
Loan Insurance Corporation. See 12 U.S.C.
§ 1724 et seq.
Investment Company Act. - The federal
Investment Company Act of 1940, referred to
in Subsection (4)(b), appears as 15 U.S.C.
§ 80a-1 et seq.

which read "In administering its trust business, a trust company is governed by the provisions of§§ 33-2-1 and 33-2-3, and Title 75 and
the terms of the instrument,"; inserted present
Subsections (4)(b) and (4)(c); and designated
the former second sentence of Subsection (4) as
present Subsection (4)(d).
This section is set out as reconciled by the
office of Legislative Research and General
Counsel.
F.D.I.C. - "F.D.I.C.," referred to in Subsec-

COLLATERAL REFERENCES

C.J.S. - 9 C.J.S. Banks and Banking
§ 1054 et seq.
A.L.R. Charitable trust: liability of
trustee for permitting trust income to accumu-

7-5-8.

"

late in noninterest-bearing
account, 51
A.L.R.3d 1293.
Key Numbers. - Banks and Banking eca
315.

Segregation of trust assets - Books and records required - Examination - Trust property not subject to claims or debts against trust company.

A trust company exercising the powers to act as an agent or fiduciary under
this chapter shall segregate all assets held in any agency or fiduciary capacity
from the general assets of the company and shall keep a separate set of books
and records showing in proper detail all transactions engaged in under authority of this chapter. These books and records shall be open to inspection by
the commissioner and shall be examined by him or by examiners appointed by
him as provided in Chapter 1 or examined by other appropriate regulating
agencies or both. Property held in an agency or fiduciary capacity by a trust
company shall not be subject to claims or debts against the trust company.
History: C. 1953, 7-5-9, enacted by L.
1981, ch. 16, § 6; L. 1982, ch. 6, § 7.

7-5-9.

Cross-References. - Examination of institutions by commissioner, § 7-1-314.

Registration of investment in name of nominee
Records - Possession of investment.

(1) A trust company may cause any security, as defined in Subsection
75-1-201(37), held in its agency or fiduciary capacity to be registered and held
in the name of a nominee or nominees of the trust company. The trust company shall be liable for the acts of any such nominee with respect to any
investment so registered. Investments other than securities held in the name
of a nominee on June 30, 1981, may continue to be held in that manner.
(2) The records of the trust company shall at all times show the ownership
of al}y such investment, which investment shall be in the possession or control
of the trust company and be kept separate and apart from the assets of the
trust company.
History: C. 1953, 7-5-9, enacted by L.
1981, ch. 16, § 6; L. 1982, ch. 6, § 8.
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§

C.J.S. 1061.

7-5-10.

9 C.J.S. Banks and Banking

Key Numbers. 315(1).
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Lending trust funds to trust company, officer, director or employee as felony.

Unless expressly permitted in the instrument creating a trust account or by
a person authorized to give that permission or by a court order as permitted in
§ 75-7-404, no trust company shall lend to itself or to any officer or director or
employee of the trust company any funds held in any trust account under the
powers conferred in this chapter. Any officer, director or employee making
such a loan, or to whom such a loan is made, is guilty of a third degree felony.
History: C. 1953, 7-5-10, enacted by L.
1981, ch. 16, § 6; L. 1982, ch. 6, § 9.

Cross-References. - Sentencing for felonies, §§ 76-3-201, 76-3-203, 76-3-301.

COLLATERAL REFERENCES

§

C.J.S. 1053.

7-5-11.

9 C.J.S. Banks and Banking

Self-dealing with trust property - Own stock as
trust property - Policies for dealing with trust
securities.

(1) Except as provided in § 7-5-7, in Title 75, or as authorized under the
instrument creating the relationship, a trust company shall not invest funds
held as an agent or fiduciary in stock or obligations of, or with such funds
acquire property from, the trust company or any of its directors, officers or
employees, nor shall a trust company sell property held as an agent or fiduciary to the company or to any of its directors, officers, or employees.
(2) A trust company may retain and vote stock of the trust company or of
any of its affiliates received by it as assets of any trust account or in any other
fiduciary relationship of which it is appointed agent or fiduciary, unless the
instrument creating the relationship otherwise provides.
(3) Every trust company shall adopt written policies and procedures regarding decisions or recommendations to purchase or sell any security to facilitate
compliance with federal and state securities laws. These policies and procedures, in particular, shall prohibit the trust company from using material
inside information in connection with any decision or recommendation to
purchase or sell any security.
History: C. 1953, 7-5-11, enacted by L.
1981, ch. 16, § 6; L. 1982, ch. 6, § 10.
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Directors' audit of trust business - Report available to commissioner or examiners - Examinations in lieu of audit.

A committee of the board of directors, exclusive of any active officers of the
trust department, of every trust company authorized to engage in the trust
business in this state shall, at least once during a 15-month period, make a
suitable audit of the trust business operations of the institution or cause a
suitable audit to be made by auditors responsible only to the board of directors
and shall ascertain whether the trust business operations of the institution
have been administered in accordance with law and sound fiduciary principles. A report of the audit, together with the action taken thereon, shall be
made available to the commissioner, his examiners, or the examiners of other
trust company regulating agencies upon request. An examination by the state
or other trust company regulating agencies or both made during the same
period may be substituted for this audit.
History: C. 1953, 7-5-12, enacted by L.
1981, ch. 16, § 6; L. 1~82, ch. 6, § 11; 1983,
ch. 9, § 2.
Amendment Notes. - The 1983 amend-

7-5-13.

ment substituted "auditors" for "a certified
public accountant" in the first sentence.
Cross-References. - Supervisors and examiners, §§ 7-1-204 to 7-1-209.

Common trust funds.

(1) Any trust company chartered by this state or by a federal agency, qualified to engage in the trust business in this state, may establish common trust
funds. Funds held by a trust company may be invested collectively in a common trust fund in accordance with the rules prescribed by the appropriate
governmental regulatory agency or agencies, if such investment is not specifically prohibited under the instrument, judgment, decree or order creating the
regulatory relationship.
(2) Unless ordered to do so by a court of competent jurisdiction a trust
company operating common trust funds is not required to render a court
accounting with regard to those funds; but it may, by application to the district court, secure approval of such an accounting on such conditions as the
court may establish.
(3) This section shall apply to all relationships in existence on July 1, 1983,
or thereafter established.
History: C. 1953, 7-5-13, enacted by L.
1982, ch. 6, § 12; L. 1983, ch. 9, § 3.
Amendment Notes. - The 1983 amendment deleted "maintained by it" after "trust
fund" in the second sentence of Subsection (1);
substituted "appropriate governmental regulatory agency or agencies" in the second sentence

of Subsection (1) for "Comptroller of the Currency or Federal Home Loan Bank Board or
both"; substituted "creating the regulatory relationship" in the second sentence of Subsection (1) for "governing the funds"; and changed
the date in Subsection (3) from July 1, 1981 to
July 1, 1983.

COLLATERAL REFERENCES

C.J.S. § 1045.

9 C.J.S. Banks

and Banking

Key Numbers. 311.

438

Banks and Banking~

TRUST BUSINESS

7-5-14.

7-5-14

Mergers, consolidations, acquisitions, transfers, or
reorganizations
involving entities engaged in
trust business - Succession of rights and duties
- Petition for appointment of another trust company.

(1) Notwithstanding any provision of law to the contrary, a trust company,
bank, savings and loan association, or other corporation authorized under this
chapter or under the laws of the United States to engage in the trust business
in this state may, subject to the provisions of§§ 7-1-702, 7-1-704, and 7-1-705:
(a) (i) merge or consolidate with, (ii) acquire control of, acquire all or a
portion of the assets and trust business of, or assume all or any portion of
the liabilities of, or (iii) transfer control to, transfer all or a portion of its
assets and trust business to, or transfer all or a portion of its liabilities to,
any other trust company, bank, savings and loan association, or other
corporation, which institution is authorized under this chapter or under
the laws of the United States to engage in the trust business in this state;
or
(b) reorganize.
(2) Upon final approval by the commissioner of any merger, consolidation,
acquisition of control, acquisition of assets, assumption of liabilities, or reorganization, and upon written notice of this approval to all persons entitled to
and then receiving trust accountings from the transferring or reorganizing
bank, savings and loan association, or other corporation, the resulting or
acquiring bank, savings and loan association, or other corporation shall, without court proceedings or a court order, succeed to all rights, privileges, duties,
obligations, and undertakings under all trust instruments, agency and fiduciary relationships and arrangements, and other trust business transferred
and acquired in the manner authorized by this section. However, except as
provided otherwise in the relevant trust instrument, any interested person
may, not more than 30 days after receipt of written notice of the merger,
consolidation, acquisition, transfer, or reorganization, petition any court of
competent jurisdiction to appoint another or succeeding trust company with
respect to any agency or fiduciary relationship affecting that interested person, and until another or succeeding trust company is so appointed, the acquiring or resulting trust company is entitled to act as agent or fiduciary with
respect to the agency or fiduciary relationship. No merger, consolidation, acquisition, assumption, or reorganization pursuant to this section shall be
deemed to be a transfer which is prohibited by § 75-7-403.
(3) As used in this section, a "reorganization" includes, but is not limited to:
(a) the creation by a trust company of a subsidiary corporation which is
wholly-owned by that trust company and which is organized solely for the
purpose of conducting all or any portion of the trust business of that trust
company; or
(b) any merger or other combination between a trust company and: (i) a
wholly-owned trust company subsidiary of that trust company; or (ii) a
wholly-owned trust company subsidiary of the depository institution holding company which owns or controls that trust company.
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